OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GERALD C. MANN February 9, 1939

ATTORNEY SENERAL

Hon. C. C. Fillmore
Assistant Distriet Attorney
Wichita County

¥Wichita Fglls, Texas @/1_ “’,\ }l,} %7 »
\(/ 3 Y{a

Dear Sir:

Opinion No. 0=
Re: Ponstruetion o
Penal Gode

Your request for an-opinlba on the foll ques=-
tions;

"Under Article
has jurisdiction of
seeking a hearing dbefo

ode, what sourt
n by complainant,
urt or judge, for
to contribute to

"1s of\the DimsTriot Attorney %o
file the appliocstion’in dehalf of the complainant,
for purpose therein set forth?"

during its term, or Judge thereof
after the £iling of oomplaint against
or. afber the feturn of indiotmemt of any person
for-the orine of wife, or of ohild, or of wife and
echild desertion shall upon application of the gom~-
plainant give notisce to the defendant of such ap-
plication and may upon hearing thereof enter sueh
temporary orders as may seem just, providing for
the support of deserted wives and children or both,
pendente lite, and mnyrgunilh for the violation ol
refusal to obey such order as for contempt, Aots’
1013, p. 188; Acts 1931, 42nd Leg., p. 58, ch. 38,
para. l."
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Article 802 of the Penal Code of the State of
Texas makes the offense of wife and child desertion a felony.

Section 8 of Artiocle $§ of the Constitution provides
that the District Court shall have jurisdiction over divorce
suits and over felonies. Said article further provides that U
the Distriect Court shall have general original jurisdiotion '
over all causes of action whatever for which a remsdy or Jjur-

1sdlietion ie not provided by law or the Constitution.

In the case of Ex Parte MoWhorter, 45 SW {2nd)
977, cited by you in your brief, the appellant, MoWhorter,
and his wife were divorced, and upon her application and ye-
presentation to the court that the sppellant was able-bodied
and had earning capacity, the District Court of Johnson
County {(in whioch the oriminal indictment was also pending)
made an order requiring the appellant to pay into oourt a
ocertain sum per month for the support of his children. Upon
refusal of azpellant to comply with the order, the appellant
(after due citation and inquiry) was held in contempt of =
court and the fine assessed against him, On appliecation = /-
for a writ of Habeas Corpus to the District Judge of Johmson -
County, the application for dischargs was denied. The '
Gourt of Criminal Appeals affirmed the judgment of the Dis-
trict Court. . _ :

- In answer to your first question, anﬁ 1n-viet,or
the authorities oited above, you are respectfully advised

- that 1t is the opinion of this Department that the Distriet

Oourt has exclusive original Jurisdioction of an spplication
by ocomplainant, seeking a hearing before the court af Judge,
for an order requiring the husband to oontributs to the sup-
port of his wife and ohild, under Artiocle 604 of the Penal
Code of Texas.

In regard to your second question, we deem the
following authorities applicable:

Article 25 of the Code of Oriminal Procedure
provides as follows:

"Each district sttorney shall represent the
State in ell oriminal cases in the distriet courts
of his district, except in ceses where he has bdeen,
before his election, employed adversely. When any
oriminal prooeeding is had before an ekemining
oourt in his 4istriet or defore a judge upon hadeas
corpus, and he is notified of the same, and is at .
the time within the county where such proaessding
is had, he shall represent the State therein, un-
-less prevented by other officlal duties.™
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Gregory vs. Skate, 47 SW (2nd) 838. This case is
cited by you in your brief. In this case, appellant was
under indictment for child desertion. Pending the prosecu-
tion for child desertion, appellant's wife, in behsalf of
their child, asked that an order be made against appellant
directing him to pay a certain sum each week for the sup-
port of the child. After proper notice to the eppellant,
the sourt entered an order, ordering appellant to pay a
certain sum monthly for the support of sald child. It was
from this order that the appellant attempted to appeal to
the Court of Criminal Appesls, The Court of Criminal Ap-
peals held that while the order from which the appellant
sought to appeal was ancillary to & oriminal prosecution,
the order itself could not he held to be a oriminal case
under the provisions of the Constitution, oclting the case

- of Russell vs, Btate, 36 SW 1070, and diamissed the appesl
for lack of jurisdiction. In its opinion, the court stated

that if the appellant had refused to comply with the court's
order and had been held in contempt therefor, and ccmmitted
to jJail for punishment, appellant could have sought rellef

. +.by-Habeas Corpus proceeding and, 1f denied the relief, the
“wwOourt of Criminal Appegls would have jurisdistion to

evitw
the aot of the lower oourt in the oontempt proseedi “c&t-
ing fx Parte MoWhorter, hereinabove referred to in thiw
opinion. . . '

It would appear from the sbove authorities that

: the filing of the appliocation of the complainant to compel

the husband to support, although eancillary to the orininnl
prosecution, is of a oclvil natnre.

We are unable to f£ind any authorities which would
require the District Attornmey to file suoh an applicntion
gor ocomplainant under Article 804 of the Penal Code of -

exas, .

Therorora, in answer to the second question, you
are respectfully advised that i3 is the opinion of this
Department that it is not ths mandatory duty of the Distrioet
Attorney to file the application in behalf of the complainant
for the purpose therein set forth.

Very truly yours
ATTORNEY GENERAL OF TEXAS

By

_ Wn. J.'rnnnlng
WIT 1AW ' Assistant
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